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relief (J.A. 32-33), the parties have agreed (J.A. 33) 
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Whether the television program ‘‘Play Marko’’ as de- 
scribed in the order of the Federal Communications Com- 
mission here involved lacks the essential element of 


consideration necessary to make it a lottery? 
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IN THE 


United States Court of Appeals 


For rae Disrricr or Corumsia Crecorr 
No. 13,415 


Tue Cartes Company, a corporation, Petitioner, 
ve 


Tue Unirep Srares ann Feprra, ComMUNICcATIONS 
Commission, Respondents. 


On a Petition for Review of an Order of the Federal 
Communications Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This proceeding is before the Court on a petition for 
review of a final order of the Federal Communications 
Commission (J.A. 2833). The declaratory order sought 
to be reviewed (J.A. 23-27) was entered by the Federal 
Communications Commission on May 23, 1956, pursuant 
to an application for a declaratory ruling filed by the 
petitioner (J.A. 2-23). The United States is a prescribed 
respondent under the jurisdictional statutes here involved. 
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The jurisdiction of this Court is invoked under the 
provisions of § 402(a) of the Communications Act of 1934, 
as amended (Act of July 16, 1952, ¢. 879, § 14, 66 Stat. 718, 
U.S.C.A., Title 47, § 402(a)); the provisions of §§ 2, 4, and 
9 of the Judicial Review Act of 1950 (Act of December 29, 
1950, c. 1189, 64 Stat. 1129, U.S.C.A., Title 5, §§ 1032, 1034, 
and 1039); the provisions of §10 of the Administrative 
Procedures Act (Act of June 11, 1946, c. 324, 60 Stat. 243, 
U.S.C.A., Title 5, § 1009; and the doctrine enunciated in 
Columbia Broadcasting System v. United States, 316 U.S. 
407, 417, 418, 62 S. Ct. 1194; Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, 140-141, 71 S. Ct. 624; 
Frozen Food Express v. United States, 351 U.S. 40, 43-44, 
76 S. Ct. 569; and United States v. Storer Broadcasting 
Co., 351 U.S. 192, 76 8. Ct. 763, decided May 21, 1956. 


Venue in this Court is expressly provided for in §3 of 
the Judicial Review Act of 1950 (Act of December 29, 
1950, c. 1189, 64 Stat. 1130, U.S.C.A., Title 5, § 1033). 


STATEMENT OF THE CASE 
The Program “Play Marko” 


Petitioner is an advertising agency incorporated under 
the laws of Illinois (J.A. 2, 28). It is the owner of the 
television program known as ‘‘Play Marko’’ (J.A. 2, 28) 
which is one of many so called ‘‘giveaway programs’’ now 
being telecast throughout the nation. The program per- 
mits the viewer to participate in a game while remaining 
at home (J.A. 6). In playing the game the participant 
uses a card which is provided without charge or obligation 
at any of several places (J.A. 6-7, 13, 15), including the 
business establishments of the sponsor of the program 
(J.A. 13, 15), the television station broadcasting the pro- 
gram or any other convenient distribution point (J.A. 
7, 24). 


During the program a master of ceremonies draws at 
random numbers from a cage or bowl. These numbers are 
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exhibited to the viewing audience by a master board. If 
any of those numbers coincide with a number on the card 
in the possession of a viewer of the program, the viewer 
makes a notation to that effect on the card. If the viewer 
succeeds in covering a vertical, horizontal, or diagonal row 
of five numbers on his card he has completed a ‘‘Marko’’. 
At that point the viewer has the right to telephone the 
station telecasting the program to announce his ‘‘Marko”’. 
The master of ceremonies verifies whether the viewer who 
has telephoned has completed a ‘“‘Marko’? and, if so, the 
viewer is declared a winner and becomes entitled to a 
prize which may consist of merchandise or United States 
Savings Bonds donated by or through the sponsor of the 
program (J.A. 7, 16, 24, 25). 


The cards used in playing the game may be procured 
in any quantity by any person at the places announced by 
the program (J.A. 6-7, 13, 15). The participant is not 
required to register or otherwise identify himself in ob- 
taining the cards nor is he required to purchase anything 


(J.A. 24). 


The Events Preceding the Commission’s Order 


On May 4, 1955, the Federal Communications Commis- 
sion issued an order containing a finding that ‘‘Play 
Marko”’ was a lottery within the meaning of Section 1304 
of Title 18, United States Code, and ordered station 
KTLA-TV of Los Angeles, California, which was one of 
25 stations then telecasting ‘Play Marko’’, to show cause 
why a cease and desist order should not be issued against 
it (J-A. 3, 31). There was at that time pending before 
the Commission an application of station KTLA-TV for 
renewal of its broadcasting license (J.A. 31). 


Station KTLA-TV promptly cancelled its contract with 
the sponsor and petitioned the Commission to dismiss the 
order to show cause on the ground that it would not 
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telecast ‘‘Play Marko”’’ in the future (J.A. 9). The Com- 
mission dismissed the order to show cause (J.A. 11-13) 
and thereafter refused to reopen the proceedings to per- 
mit petitioner to intervene (J.A. 4, 31). When the Com- 
mission’s action against KTLA-TV became known in the 
television industry all except one of the stations which 
had been telecasting ‘‘Play Marko’’ cancelled their con- 
tracts with petitioner or sponsors of the program and dis- 
continued the telecasts of ‘‘Play Marko’? (J.A. 5, 31). 
Although petitioner offered to pay the expenses of any 
station willing to litigate the issue against the Federal 
Communications Commission, no station accepted this 
offer for fear of jeopardizing its standing before the Com- 
mission for license purposes (J.A. 31). 


Petitioner then sued in the United States District Court 
for the District of Columbia to compel a hearing or to 
have an adjudication on the legality of ‘‘Play Marko”’. 
The District Court dismissed the action on the ground that 


the complaint did not present a justiciable controversy. 
An appeal to this Court is now pending from that judg- 
ment at No. 13,397 (J.A. 32). 


On March 19, 1956, petitioner applied to the Commission 
for a declaratory order holding that ‘‘Play Marko” is not 
a lottery (J.A. 2-23). In the application, petitioner pointed 
out that the Post Office Department had ruled that ‘‘Play 
Marko’? was not a lottery (J.A. 5, 24). 


On May 23, 1956, the Commission issued the declaratory 
order here involved in which the Commission advised pe- 


titioner that in its opinion ‘‘Play Marko’’ is a lottery 
(J.A. 23-27). 


STATUTE INVOLVED 


The statute involved is the Act of June 25, 1948, c. 645, 
62 Stat. 763, U.S.C.A., Title 18, § 1304, which provides as 
follows: 


5 


Whoever broadcasts by means of any radio station for 
which a license is required by any law of the United States, 
or whoever, operating any such Station, knowingly permits 
the broadcasting of, any advertisement of, or information 
concerning any lottery, gift enterprise, or similar scheme, 
offering prizes dependent in whole or in part upon lottery 
or chance, or any list of prizes drawn or awarded by 
means of any such lottery, gift enterprise or scheme, 
whether said list contains any part or all of such prizes, 
shall be fined not more than $1,000 or imprisoned not more 
than one year, or both. 


Each day’s broadcasting shall constitute a separate 
offense. 


STATEMENT OF POINT RELIED ON 


Petitioner relies on one point: 
The element of consideration necessary for a finding of 
lottery is not present in ‘“‘Play Marko’. 


SUMMARY OF THE ARGUMENT 


In order to sustain a holding that the television program 
“Play Marko’? constitutes a lottery it is necessary to es- 
tablish that the participants give ‘‘substantial considera- 
tion’’ for the privilege of playing. If the participants 
do not pay a ‘‘price’’ for the chance to win a prize, then 
the prize is a gift and there is no lottery. 


It is the view of the Commission that the participants 
do pay a ‘‘price’’ when they obtain Play Marko cards at 
a store operated by a sponsor of the program even though 
they pay nothing for the cards and are not required to 
purchase anything at the store. This view is not shared 
by the Post Office Department which holds, in the interpre- 
tation of lottery laws similar to the laws here involved, 
that no consideration is present unless participants ac- 
tually pay money or expend substantial time or effort. 
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The holding of the Post Office Department has been 
approved by the Supreme Court in a case to which the 
Commission was a party. Moreover, this conclusion is 
well supported by other courts which almost uniformly 
hold that the consideration requirements are not satisfied 
simply because the participants visit the place of busi- 
ness of the promoter. 


The conclusion of the Commission that Play Marko is 
a lottery is contrary to holdings of the courts in this field. 


ARGUMENT 
THE ELEMENT OF CONSIDERATION NECESSARY FOR A FIND- 
ING OF LOTTERY IS NOT PRESENT IN “PLAY MARKO” 

In Federal Communications Commission v. American 
Broadcasting Company, 347 U.S. 284, 74 S.Ct. 593, the 
Supreme Court ruled that the Federal Communications 
Commission did not have the power to ban radio and tele- 
vision give-away programs which were not lotteries. The 
basic issue in that case was whether persons who heard 
those programs at home gave consideration for the oppor- 
tunity to win a prize. The same issue is before this Court 
in this case. ; 


In the American Broadcasting Company case, the Com- 
mission argued that ‘‘consideration in the form of money 
or a thing of value is not essential’? to make the give- 
aways lotteries. It is enough, the Commission said, if the 
stations and advertisers get a commercial benefit from 
the programs. 

The Supreme Court, however, found neither. reason 
nor precedent to sustain the Commission’s view. The 
court ruled that the essential element of consideration 
was lacking in the give-away programs. There is neither 
reason nor precedent to sustain the Commission’s view 
with respect to ‘‘Play Marko’’ since here too considera- 
tion is missing. 
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The Commission sums up its case against ‘‘Play Marko”? 
in the last paragraph of the order here under review. That 
paragraph reads as follows (J.A. 26-27) : 


It is our opinion, although we recognize that there 
is some division of authority, that sufficient considera- 
tion is present in a requirement, either explicit or 
practical, that participants present themselves at a 
store in order to pick up “‘Play Marko” cards. We 
base this conclusion upon the holding and reasoning 
of such cases as Central States Theatre Corp. v. 
Patz, 11 F. Supp. 566 (S.D. Iowa); Furst v. A. & G. 
Amusement Co., 128 N.J.L. 311, 25 A. 2d 892; Brook- 
lyn Daily Eagle v. Voorhies, 181 Fed. 579 (C.C.E.D. 
N.Y.) ; State ex rel, Regez v. Blumer, 236 Wis. 129, 
294 N.W. 491; and Knox Industries Corp. v. State 
ex rel., Scanland, 258 P. 2d 910 (Okla.), which recog- 
nize that direct stimulation of patronage by the offer 
of a prize awarded by chance constitutes an illegal 
lottery. Consequently, the Commission is of the 
opinion that the television program ‘Play Marko’? as 
broadcast by Station KT » is a lottery, and its 


presentation over the facilities of a broadcast station 
would be in contravention of Section 3.656 of the 
Rules of the Commission. 


It should be noted at the outset that the participants are 
not required to appear at a store where the sponsor’s 
products are sold or, for that matter, at any other store 
in order to pick up ‘‘Play Marko” cards. The cards are 
available without charge at the telecasting stations and 
at other points of distribution as‘well as at stores (J.A. 
7, 16, 24-25). Furthermore, any person obtaining the 
card at a store or other point of distribution may give that 
card to some one else who may proceed to play the game 
without having either direct or indirect contact with the 
stores selling the sponsor’s products or with the station 
telecasting the program. Consequently, the participants 
need not present themselves at a store as the Commission 
states in order to obtain ‘‘Play Marko” cards. 
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However, even if the participants were required to 
appear at stores where the sponsor’s products are sold to 
pick up cards, ‘‘Play Marko’’ would still not be a lottery. 


In Federal Communications Commission v. American 
Broadcasting Company, supra, the Supreme Court con- 
sidered and approved as legal a variety of give-away pro- 
grams which have substantially the same characteristics 
as ‘‘Play Marko’. As the word ‘‘participant”’ implies, 
some form of affirmative action is required of every person 
wishing to become eligible for a prize awarded by a give- 
away program. In many of the programs, the participant 
must answer correctly questions which are put to him. 
In some it is required that the participant register in ad- 
vance his name and telephone with the station. All of the 
programs require the participant to use his telephone. 


One of these programs which the Supreme Court con- 
sidered in the American Broadcasting Company case is 
‘sWhat’s My Name’’. In that program, the participant is 
first required to send in a card bearing his name and ad- 
dress to provide a basis for his selection as a contestant. 
Upon being selected, the participant must answer his tele- 
phone and identify a famous person about whom clues are 
given in the course of the program. The participant re- 
ceives a prize for answering the telephone and receives a 
more substantial prize if he succeeds in identifying the 
famous person. 


It is clear that the participant in ‘‘Play Marko” has no 
greater burden than the participant in ‘‘What’s My 
Name’’. Although the participant in ‘‘Play Marko’’ may 
leave his home to obtain a card, where and how he ob- 
tains that card is of no consequence in determining his 
eligibility for a prize, and so long as the card is obtainable 
without charge the program remains a give-away within 
the classification of give-away programs considered by the 
Supreme Court in the American Broadcasting Company 
case. 
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The Supreme Court did not base its approval of give- 
away programs, as the Commission implies in its order, 
on the fact that the participants did not leave their homes 
to visit the sponsor’s place of business. The court merely 
observed that the give-away participant was eligible for a 
prize without being required to do any of the acts, such 
as making a purchase or paying admission or visiting the 
promoter’s place of business, which, together with other 
circumstances not present in the give-away cases, led some 
courts—‘‘with vigorous protest from others’’—to hold 
that the consideration requirement was satisfied. 


There is nothing in the language of the court to suggest 
that the act of visiting a promoter’s place of business is 
in itself sufficient to satisfy the element of consideration. 
In point of fact, the court specifically noted in footnote 
15 in its decision that the case of Garden City Chamber 
of Commerce v. Wagner, E.D.N.Y., 100 F: Supp. 769, pe- 
tition for stay dismissed on opinion of court below, 192 
F. 2d 240, had held that visits to stores prompted by the 
hope of winning prizes did not constitute consideration. 
It was as a result of that decision the Supreme Court went 
on to say, that the Post Office Department had amended its 
regulations to require something substantially more than 
a visit to a promoter’s store to satisfy the consideration 
requirement under lottery laws which are essentially the 
same as the laws here involved. 


In the Garden City case, a group of merchants doing 
business in Garden City mailed numbered postcards to 
the public at large. The merchants placed in their shop 
windows articles bearing numbers which appeared on the 
post cards. If a recipient of a posteard found an article 
bearing the same number as his postcard in a shop window 
he was entitled to claim the article as his prize. 


The postcards were banned from the mails on the ground 
that this was a scheme in violation of the postal lottery 
laws which are essentially the same as Section 1304 in 
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this case. In a suit by the Chamber of Commerce of 
Garden City, the United States District Court ruled that 
no lottery was involved since there was no element of 
consideration. Thereafter, the Government moved for a 
stay which was denied by the Court of Appeals for the 
reason set forth in the opinion of the District Court. 


If no consideration results where a person visits store 
after store in search of a prize, as was the case in 
the Garden City promotion, then surely no consideration 
results where a ‘‘Play Marko”’ participant visits one store 
to pick up a card. 


In deciding the American Broadcasting Company case, 
the Supreme Court noted that prior to the District Court 
decision in that case and the Garden City case, the posi- 
tion of the Post Office with respect to the element of 
consideration was as follows (347 U.S. 294, fn. 15): 


In order for a prize scheme to be held in violation 
of this section (36.6, P.L. & R., 1948), it is necessary 
to show (in addition to the fact that the prizes are 
awarded by means of lot or chance) that the ‘‘con- 
sideration’’ involves, for example, the payment of 
money for the purchase of merchandise, chance or 
admission ticket, or as payment on an account. or 
requires an expenditure of substantial effort or time. 
On the other hand, if it is required merely that one’s 
name be registered at a store im order to be eligible 
for the prize, consideration is not deemed to be 
present. (Italics added [by the Supreme Court].) 
Postal Bulletin, Feb. 13, 1947. 


The Supreme Court then made the following observation: 


The italicized language, supra, was judicially con- 
firmed in Garden City Chamber of Commerce, Ince. v. 
Wagener, D.C. E.D. N.Y., 100 F. Supp. 769, stay denied, 
2 Cir., 192 F. 2d 240. In 1953, on the basis of the 
Garden City case and the District Court decision in 
this case, the Solicitor issued new instructions fur- 
ther narrowing the meaning of ‘‘an expenditure of 
substantial effort or time’’. Postal Bulletin, June 4, 
1953. 


ll 


In the Postal Bulletin of June 4, 1953 to which the 
Supreme Court referred in the American Broadcasting 
Company case, the Solicitor pointed to the Garden City 
case and the District Court decision in the American 
Broadcasting Company case and then advised the Post- 
masters as follows: 


This office will continue to hold that the element of 
consideration is present in a prize scheme when a sub- 
stantial expenditure of time and effort is involved. 
However, in view of the court decisions referred to, 
this office must reverse its rulings which have held 
consideration to be present in the following and similar 
situations: where the sole requirement for partici- 
pation is registration at a store and, in addition, at- 
tendance at a drawing or a return to the store to learn 
if one’s name was drawn; visiting a number of stores, 
or a number of different locations in a store, to ascer- 
tain whether or not one’s name or number has been 
posted; witnessing a demonstration of an appliance 
or taking a demonstration ride in an automobile, ete. 


It is clear from the Postal Bulletin of June 4, 1953 that 
the Post Office Department would not regard ‘‘Play 
Marko”’ a lottery, and as a matter of fact, the Post Of- 
fice has expressly ruled that “Play Marko” is not a 
lottery (J.A. 5, 24). 


While the view of the Post Office Department is, of 
course, not binding on the Federal Communications Com- 
mission, the interpretation of the Post Office, as the Su- 
preme Court observed in the American Broadcasting Com- 
pany case, provides a highly pertinent basis for com- 
parison with the interpretation of the Commission. In 
this respect, the Supreme Court said in the American 
Broadcasting Company case (347 U.S. 294); 


We believe that it would be stretching the statute 
to the breaking point to give it an interpretation that 
would make such programs a crime. Particularly is 
this true when through the years the Post Office De. 
partment and the Department of Justice have consist- 
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ently given the words, ‘‘lottery, gift enterprise, or 
similar scheme’’ a contrary administrative interpre- 
tation. Thus the Solicitor of the Post Office Depart- 
ment has repeatedly ruled that the postal lottery laws 
do not preclude the mailing of circulars advertising 
the type of ‘‘giveaway’’ program here under attack. 
Similarly, the Attorney General—charged directly 
with the enforcement of federal criminal laws—has 
refused to bring criminal action against broadcasters 
of such programs. 


Although the Supreme Court in the American Broad- 
casting Company case obviously sustained the view of the 
Post Office and expressly declared that this view was judi- 
cially confirmed by the Garden City case, the Commission 
argues that the Supreme Court failed to adopt the theory 
of valuable consideration expressed in the Garden City 
case. It will be remembered that in the American Broad- 
casting Company case the Commission argued that the 
give-away programs were lotteries even though valuable 
consideration was lacking. The networks involved in that 


case contended, on the other hand, that the programs were 
not lotteries in the absence of valuable consideration and 
urged the court to affirm the position taken by the Post 
Office Department. 


The Court agreed with the Post Office that considera- 
tion was lacking and ruled that the programs were not 
lotteries. Since the Supreme Court expressly stated that 
the Garden City case judicially confirmed the position of 
the Post Office the only conclusion that can be drawn from 
that decision about the Garden City case is that the Court 
also agreed with the Garden City decision. 


Other authorities overwhelmingly concur with the view 
of the Garden City case that the consideration require- 
ment is not satisfied where the participant is brought to 
the promoter’s place of business but is not required to 
make a purchase. 
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In People v. Burns, 304 N.Y. 380, 107 N.E. 2d 499, the 
defendant after presenting a vaudeville show, for which he 
charged admission, opened the doors to all who wanted to 
play ‘‘Bingo”’ irrespective of whether or not they had paid 
to see the show. Prizes were awarded to winners of the 
game. The Court of Appeals of New York held that this 
was not a lottery since there was no proof that the persons 
playing the game were ‘‘persons who had paid ... con- 
sideration for the chance’’. 


Another decision to the same effect is Brice v. State, 
242 S.W. 2d 433 (Tex. Crim. App.) where a storekeeper 
gave away prizes at the opening of his store to persons 
who became eligible for the drawing by registering at the 
store without being required to purchase anything. The 
Court held that there was no consideration involved. 


In State v. Big Chief Corporation, 64 R. I. 448, hid 13 
A. 2d 236,280, a grocery market awarded cash prizes to 
participants who registered and procured tickets at the 
market. To be eligible for a prize the person was required 
to have his card marked within the five preceding days. 
The registration was free and the tickets were freely given 
without any condition of purchase. In ruling that the 
market was not conducting a lottery, the Court said: 


It has been held in a few cases that the require- 
ment of consideration is satisfied by any conduct 
which would constitute consideration for an executory 
contract. See, for instance, Maughs v. Porter, 157 
Va. 415, 161 S.E. 242. But this holding is against 
the very great weight of authority and we do not 
follow it in the instant case. 


On the contrary, we accept and apply the doctrine 
that consideration, required has one of the necessary 
elements of a lottery within the meaning of that term 
as used in statutes forbidding lotteries, must be-a con- 
sideration having a pecuniary value. Commonwealth 
v. Wall, 1936, Mass., 3 N.E. 2d 28. 
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3M In Commonwealth v. Wall, 295 Mass. 70, 72, 3 N.E. 2d 28, 
29-30, the Court said: 

We agree with the defendant that the essence of 
the lottery is a chance for a prize for a price... 
one may give his money by chance, and if the winner 
pays no price, there is no lottery. ‘‘Price’’ in this 
connection means something of value and not the 
formal or technical consideration which would be 
sufficient to support a contract ... 


The same results were reached in two earlier cases, 
“Cross v. People, 18 Colo. 321, 32 Pac. 821, and in Yellow- 
stone Kit v. State, 88 Ala. 196, 7 So. 338, where prizes were 

awarded free of charge to persons who registered at a 
store in the case of Cross v. People and to persons who 
attended a medicine show in the case of Yellowstone Kit 
v. State. 


The ‘Bank Night’? cases to which the Commission 
draws attention in its order (J.A. 26) do not upon analysis 
lend any support to the Commission’s conclusion that 
“Play Marko’? is a lottery. In the bank night schemes, 
participants registered at a theatre and then either paid 
admission to enter the theatre to await the drawing of 
prizes or waited outside the theatre for the drawing. A 
very significant number of cases hold that the bank night 
enterprises are not illegal lotteries. Albert Lee Amuse- 
ment Corp. v. Hanson, 231 Minn. 401, 43 N/W. 2d 249; 
Darlington Theatres v. Coker, 190 S.C. 282, 2 S.E. 2d 782; 
Dorman v. Publia-Saenger-Sparks Theatres, Inc., 135 Fla. 
284, 184 So. 886. 


On the other hand, the courts which have held the bank 
night schemes illegal found that the requirement of con- 
sideration was satisfied not by the participant’s attendance 
at the theatre as the Commission suggests, but in the 
paid admissions which were the essence of the schemes. 
Of. Central States Theatre Corp. v. Patz, §.D. Iowa, 11 
F. Supp. 566, and the other cases relied on by the Com- 
mission (J.A. 26). 
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While various holdings have, of course, been made by 
state courts and lower federal courts involving dissimilar 
factual situations, petitioner submits that the issue here 
is solely one of federal law—and and one in which the 
Act of Congress (18 U.S.C.A. § 1304) has already been 
interpreted by the Supreme Court as not applying to 
situations of this type. 


In deciding the American Broadcasting Co. case, the 
Supreme Court held that the Commission could not by 
regulations stretch § 1304 to prevent ‘‘give away’’ pro- 
grams which are equally lacking in consideration. If the 
purpose of the Commission cannot be achieved by regula- 
tions issued under § 1304, it necessarily follows that such 
purpose is not allowable under the guise of a declaratory 
ruling. 


CONCLUSION 
The declaratory order of the Commission should be set 


aside and the proceeding remanded with instructions to 
the Commission to enter its order that the program Play 
Marko is not a lottery. 


Respectfully submitted, 


D. F. Prince 
Scorr P. Crampron 
Attorney for Petitioner 


’ Berwarp B. Surra 
Lronarp H. Steen 
MicHarL ALEXANDER 

Of Counsel 


September, 1956. 


